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under these rules as he/she deems nec-
essary and may request additional in-
formation from the party making the 
motion. 

§ 386.67 Judicial review. 
(a) Any party to the underlying pro-

ceeding, who, after an administrative 
adjudication, is adversely affected by a 
Final Agency Order issued under 49 
U.S.C. 521 may, within 30 days of serv-
ice of the Final Agency Order, petition 
for review of the order in the United 
States Court of Appeals in the circuit 
where the violation is alleged to have 
occurred, or where the violator has its 
principal place of business or residence, 
or in the United States Court of Ap-
peals for the District of Columbia Cir-
cuit. 

(b) Judicial review will be based on a 
determination of whether the findings 
and conclusions in the Final Agency 
Order were supported by substantial 
evidence or were otherwise not in ac-
cordance with law. No objection that 
has not been raised before the Agency 
will be considered by the court, unless 
reasonable grounds existed for failure 
or neglect to do so. The commence-
ment of proceedings under this section 
will not, unless ordered by the court, 
operate as a stay of the Final Agency 
Order of the Agency. 

[70 FR 28485, May 18, 2005] 

Subpart F—Injunctions and 
Imminent Hazards 

§ 386.71 Injunctions. 
Whenever it is determined that a per-

son has engaged, or is about to engage, 
in any act or practice constituting a 
violation of section 31502 of title 49, 
United States Code; of the Motor Car-
rier Safety Act of 1984; the Hazardous 
Materials Transportation Act; or any 
regulation or order issued under that 
section or those Acts for which the 
Federal Motor Carrier Safety Adminis-
trator exercises enforcement responsi-
bility, the Chief Counsel may request 
the United States Attorney General to 
bring an action in the appropriate 
United States District Court for such 
relief as is necessary or appropriate, in-
cluding mandatory or prohibitive in-
junctive relief, interim equitable relief, 

and punitive damages, as provided by 
section 213(c) of the Motor Carrier 
Safety Act of 1984 and section 111(a) of 
the Hazardous Materials Transpor-
tation Act (49 U.S.C. 507(c) 5122). 

[70 FR 28485, May 18, 2005] 

§ 386.72 Imminent hazard. 

(a) Whenever it is determined that an 
imminent hazard exists as a result of 
the transportation by motor vehicle of 
a particular hazardous material, the 
Chief Counsel or Deputy Chief Counsel 
of the FMCSA may bring, or request 
the United States Attorney General to 
bring, an action in the appropriate 
United States District Court for an 
order suspending or restricting the 
transportation by motor vehicle of the 
hazardous material or for such other 
order as is necessary to eliminate or 
ameliorate the imminent hazard, as 
provided by 49 U.S.C. 5122. In this para-
graph, ‘‘imminent hazard’’ means the 
existence of a condition that presents a 
substantial likelihood that death, seri-
ous illness, severe personal injury, or a 
substantial endangerment to health, 
property, or the environment may 
occur before a notice of investigation 
proceeding, or other administrative 
hearing or formal proceeding, to abate 
the risk of harm can be completed. 

(b)(1) Whenever it is determined that 
a violation of 49 U.S.C. 31502 or the 
Motor Carrier Safety Act of 1984, as 
amended, or the Commercial Motor Ve-
hicle Safety Act of 1986, as amended, or 
a regulation issued under such section 
or Acts, or a combination of such viola-
tions, poses an imminent hazard to 
safety, the Director of the Office of En-
forcement and Compliance or a Divi-
sion Administrator, or his or her dele-
gate, shall order: 

(i) A commercial motor vehicle or 
employee operating such vehicle out- 
of-service, or order an employer to 
cease all or part of the employer’s com-
mercial motor vehicle operations, as 
provided by 49 U.S.C. 521(b)(5); 

(ii) An intermodal equipment pro-
vider’s specific vehicle or equipment 
out-of-service, or order an intermodal 
equipment provider to cease all or part 
of its operations, as provided by 49 
U.S.C. 521(b)(5) and 49 U.S.C. 
31151(a)(3)(I). 
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(2) In making any such order, no re-
strictions shall be imposed on any ve-
hicle, terminal or facility, employee, 
employer or intermodal equipment pro-
vider beyond that required to abate the 
hazard. 

(3) In this paragraph (b), imminent 
hazard means any condition of vehicle, 
intermodal equipment, or commercial 
motor vehicle operations that substan-
tially increases the likelihood of seri-
ous injury or death if not discontinued 
immediately. 

(4) Upon the issuance of an order 
under paragraph (b)(1) of this section, 
the motor carrier employer, inter-
modal equipment provider or driver 
employee shall comply immediately 
with such order. Opportunity for re-
view shall be provided in accordance 
with 5 U.S.C. 554, except that such re-
view shall occur not later than 10 days 
after issuance of such order, as pro-
vided by section 213(b) of the Motor 
Carrier Safety Act of 1984 (49 U.S.C. 
521(b)(5)). An order to an employer or 
intermodal equipment provider to 
cease all or part of its operations shall 
not prevent vehicles in transit at the 
time the order is served from pro-
ceeding to their immediate destina-
tions, unless any such vehicle or its 
driver is specifically ordered out-of- 
service forthwith. However, vehicles 
and drivers proceeding to their imme-
diate destination shall be subject to 
compliance upon arrival. 

(5) For purposes of this section, the 
term immediate destination is the next 
scheduled stop of the vehicle already in 
motion where the cargo on board can 
be safely secured. 

(6) Failure to comply immediately 
with an order issued under this section 
shall subject the motor carrier em-
ployer, intermodal equipment provider, 
or driver to penalties prescribed in sub-
part G of this part. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 53 FR 50970, Dec. 19, 1988; 
56 FR 10184, Mar. 11, 1991; 65 FR 7756, Feb. 16, 
2000; 65 FR 58664, Oct. 2, 2000; 73 FR 76819, 
Dec. 17, 2008] 

Subpart G—Penalties 

SOURCE: 56 FR 10184, Mar. 11, 1991, unless 
otherwise noted. 

§ 386.81 General. 

(a) The amounts of civil penalties 
that can be assessed for regulatory vio-
lations subject to the proceedings in 
this subchapter are established in the 
statutes granting enforcement powers. 
The determination of the actual civil 
penalties assessed in each proceeding is 
based on those defined limits or mini-
mums and consideration of information 
available at the time the claim is made 
concerning the nature, gravity of the 
violation and, with respect to the vio-
lator, the degree of culpability, history 
of prior offenses, ability to pay, effect 
on ability to continue to do business, 
and such other matters as justice and 
public safety may require. In addition 
to these factors, a civil penalty as-
sessed under 49 U.S.C. 14901(a) and (d) 
concerning household goods is also 
based on the degree of harm caused to 
a shipper and whether the shipper has 
been adequately compensated before 
institution of the civil penalty pro-
ceeding. In adjudicating the claims and 
orders under the administrative proce-
dures herein, additional information 
may be developed regarding these fac-
tors that may affect the final amount 
of the claim. 

(b) When assessing penalties for vio-
lations of notices and orders or settling 
claims based on these assessments, 
consideration will be given to good 
faith efforts to achieve compliance 
with the terms of the notices and or-
ders. 

[56 FR 10184, Mar. 11, 1991, as amended at 65 
FR 7756, Feb. 16, 2000] 

§ 386.82 Civil penalties for violations 
of notices and orders. 

(a) Additional civil penalties are 
chargeable for violations of notices and 
orders which are issued under civil for-
feiture proceedings pursuant to 49 
U.S.C. 521(b). These notices and orders 
are as follows: 

(1) Notice to abate—§386.11 (b)(2) and 
(c)(1)(iv); 

(2) Notice to post—§386.11(b)(3); 
(3) Final order—§386.14, § 386.17, 

§ 386.22, and § 386.61; and 
(4) Out-of-service order—§386.72(b)(1). 
(b) A schedule of these additional 

penalties is provided in the appendix A 

VerDate Mar<15>2010 17:17 Nov 14, 2011 Jkt 223218 PO 00000 Frm 00319 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2014-08-12T11:28:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




